Anti-Bribery Provisions of the Foreign Corrupt Practices Act PRIVATE 

15 U.S.C. § 78dd-1  

Prohibited foreign trade practices by issuers
(a) 
Prohibition


It shall be unlawful for any issuer [corporation registered under the Securities and Exchange Act of 1934] . . ., or for any officer, director, employee, or agent of such issuer or any stockholder thereof acting on behalf of such issuer, to offer, pa[y], promise to pay, or authoriz[e] . . . the payment of any money, or offer, gi[ve], promise to give, or authoriz[e] . . . the giving of anything of value to --


(1)
any foreign official [or foreign political party or official thereof, any candidate for foreign political office, or any person, while knowing that all or a portion of such money or thing of value will be offered, given, or promised, directly or indirectly, to any foreign official, to any foreign political party or official thereof, or to 


any candidate for foreign political office] for purposes of--



(A)(i)  influencing any act or decision of such foreign official in his official capacity, or (ii) inducing such foreign official to do or omit to do any act in violation of the lawful duty of such official, or



(B)  inducing such foreign official to use his influence with a foreign government or instrumentality thereof to affect or influence any act or decision of such government or instrumentality,


in order to assist such issuer in obtaining or retaining business for or with, or directing business to, any person


.  .  .  .

(b)
Exception for routine governmental action


Subsection (a) of this section shall not apply to any facilitating or expediting payment to a foreign official, political party, or party official the purpose of which is to expedite or to secure the performance of a routine governmental action by a foreign official, political party, or party official.

(c)
Affirmative defenses


It shall be an affirmative defense to actions under

subsection (a) of this section that --


(1)  the payment, gift, offer, or promise of anything of value that was made, was lawful under the written laws and regulations of the foreign official's political party's, party official's, or candidate's county; or


(2)  the payment, gift, offer, or promise of anything of value that was made was a reasonable and bona fide expenditure, such as travel and lodging expenses, incurred by or on behalf of a foreign official, party, party official, or candidate and was directly related to --



(A)  the promotion, demonstration, or explanation of products or services; or



(B)  the execution or performance of a contract with a foreign government or agency thereof.


*  *  *  *  *  *  *  *  *

(f)
Definitions


For purposes of this section:


(1)  The term "foreign official" means any officer or employee of a foreign government or any department, agency, or instrumentality thereof, or any person acting in an official capacity for or on behalf of any such government or department, agency, or instrumentality.


(2)(A)  A person's state of mind is "knowing" with respect to conduct, a circumstance, or a result if --



(i)  such person is aware that such person is engaging in such conduct, or such circumstance exists, or that such result is substantially certain to occur; or



(ii)  such person has a firm belief that such circumstance exists or that such result is substantially certain to occur.


(B)  When knowledge of the existence of a particular circumstance is required for an offense, such knowledge is established if a person is aware of a high probability of the existence of such circumstance, unless the person actually believes that such circumstance does not exist.


(3)(A)  The term "routine governmental action" means only an action which is ordinarily and commonly performed by a foreign official in --



(i)  obtaining permits, licenses, or other official documents to qualify a person to do business in a foreign country;



(ii)  processing governmental papers, such as visas and work orders;



(iii)  providing police protection, mail pick-up and delivery, or scheduling inspections associated with contract performance or inspections related to transit of goods across country;



(iv)  providing phone service, power and water supply, loading and unloading cargo, or protecting perishable products or commodities from deterioration; or



(v)  actions of a similar nature.


(B)  The term "routine governmental action" does not include any decision by a foreign official whether, or on what terms, to award new business to or to continue business with a particular party, or any action taken by a foreign official involved in the decision-making process to encourage a decision to award new business to or continue business with a particular party.                                                    

15 U.S.C. § 78dd-2

Prohibited foreign trade practices by domestic concerns
[This section contains essentially the same provisions as § 78dd-1, made applicable to "domestic concerns."]


*  *  *  *  *  *  *  *

(h)  Definitions


For purposes of this section:


(1)  The term "domestic concern" means --


(A)  any individual who is a citizen, national, or resident of the United States; and


(B)  any corporation, partnership, association, joint-stock company, business trust, unincorporated organization, or sole proprietorship which has its principal place of business in the United States, or which is organized under the laws of a state of the United States or a territory, possession, or commonwealth of the United States.


*  *  *  *  *  *  *  *

NOTE:  The Foreign Corrupt Practices Act also includes provisions requiring corporations to keep financial records "which, in reasonable detail, accurately and fairly reflect the transactions and dispositions of assets" of the business, and to "devise and maintain a system of internal accounting controls sufficient to provide reasonable assurances" that transactions are being carried out according to management authorization.

