McCAVITT v. SWISS REINSURANCE AMERICA CORPORATION
237 F.3d 166 (U.S. Ct.App. 2™ Cir., Jan. 8, 2001)

Before: McLAUGHLIN, SACK, Circuit Judges, and CHATIGNY, District Judge.

PER CURIAM:
Appeal from a judgment of the United States District Court for the
Southern District of New York dismissing the plaintiff's complaint . . . for

failure to state a claim upon which relief can be granted. The complaint was
dismissed on the ground that romantically dating a co-worker is not a
protected "legal recreational activit[y] outside work hours" under New York
Labor Law § 201- d. s

The sole issue on this appeal is whether romantic dating constitutes a
"recreational activity" as defined in New York Labor Law § 201-d.

BACKGROUND
On November 30, 1999, the plaintiff, Jess D. McCavitt, brought suit against
the defendant, Swiss Reinsurance America Corporation ("Swiss Re"), in the United

States District Court for the Southern District of New York. The plaintiff
alleges that he was hired by Swiss Re (or by a company related to Swiss Re; the
complaint is unclear) in 1956, and that by January 1999, he was a Swiss Re
officer whose performance was highly regarded by his superiors.

According to the complaint, "[s]ince 1999, plaintiff has been involved in
a personal relationship with Diane Butler [also a Swiss Re officer].... Plaintiff
and Ms. Butler dated and spent time together after working hours." (At oral

argument before us, the plaintiff through counsel confirmed that by "personal
relationship" and "dated," the plaintiff meant that the plaintiff and Ms. Butler
were romantically involved with one another.) The complaint alleges that even
though "[t]lhe personal relationship between plaintiff and Ms. Butler has had no
repercussions whatever for the professional responsibilities or accomplishments
of either" and "Swiss Re ... has no written anti-fraternization or anti-nepotism
pelicy," the plaintiff was passed over for promotion and then discharged from
employment largely because of their dating.

The plaintiff asserts that his termination violated New York Labor Law §
201-d, which states in pertinent part:

2. Unless otherwise provided by law, it shall be unlawful for any employer

or employment agency to refuse to hire, employ or license, or to discharge

from employment or otherwise discriminate against an individual in

compensation, promotion or terms, conditions or privileges of employment

because of:

P

c. an individual's legal recreational activities outside work hours, off
of the employer's premises and without use of the employer's equipment or
other property.
The statute defines "recreational activities" as:

any lawful, leisure-time activity, for which the employee receives no
compensation and which is generally engaged in for recreational purposes,
including but not limited to sports, games, hobbies, exercise, reading and
the viewing of television, movies and similar material. § 201-d (1) (b).

On February 14, 2000, Swiss Re filed a motion to dismiss . . . arguing that
romantic dating is not a protected "recreational activit[y]" under § 201-d. The
district court agreed and on that basis granted Swiss Re's motion to dismiss.



The question for the district court was therefore whether the termination
of the plaintiff's employment resulting from his romantic dating of Ms. Butler,
as alleged in the complaint, was a discharge prohibited by § 201-d(2) (c).

Although the New York Court of Appeals has never addressed this issue, the
Appellate Division of the New York Supreme Court, Third Department, has. [FN1]
In State v. Wal-Mart Stores, Inc., 207 A.D.2d 150, 621 N.Y.S.2d 158 (3d Dep't
1995), that court held, albeit over a dissenting opinion, that romantic dating

is not a protected "recreational activity." The district court considered itself
bound by Wal-Mart because it was not "highly likely that the highest state court
would reach a different conclusion" . . . In reaching this conclusion, the

district court relied in part on the principle that under New York law, "absent
a Constitutionally impermissible purpose, a statutory proscription, or an express
limitation in the individual contract of employment, an employer's right at any
time to terminate an employment at will remains unimpaired."

DISCUSSION

. We agree with the district court that our decision in this case is
governed by the Third Department's decision in Wal-Mart. As the district court
noted, we "are bound ... to apply [New York state] law as interpreted by New
York's intermediate appellate courts ... unless we find persuasive evidence that
the New York Court of Appeals, which has not ruled on this issue, would reach a
different conclusion." We, like the district court, find no persuasive evidence
-- nothing in logic, the language of § 201-d, its legislative history, or New
York state case law -- that leads us to conclude that the New York Court of
Appeals would hold that romantic dating is a "recreational activity" under New
York Labor Law § 201-d(1) (b) contrary to the holding of Wal-Mart. To the extent
that Pasch . . . suggest[s] a contrary result, for the foregoing reasons, we
disagree.

CONCLUSION
The judgment of the district court is affirmed.

McLAUGHLIN, Circuit Judge, concurring:

Sister Mary Lauretta, a Roman Catholic nun, once counseled:
To be successful, the first thing
to do is fall in love with your work.

She should, of course, now have to add:
Just don't fall in love at work.

Although I concur in my colleagues' decision, I do so grudgingly. We have
been unable to find in the record before us persuasive evidence that the New York
Court of Appeals would reach a conclusion different from that reached by the
Appellate Division, Third Department, in Wal-Mart. I harbor the hope that, if
given the chance, it would.

On the record before us, it appears that Jess McCavitt and Diane Butler,
both unmarried, committed no crime (either religious or secular), and their
relationship (the romantic aspect of which was explored solely outside the
office, during non-working hours) adversely affected mneither their job
performance nor the business interests of Swiss Re.

Ms. Butler, however, made one fatal mistake--she told Swiss Re's Senior
Vice President of Human Resocurces (who apparently serves as the Senior Vice
President of Employee Relations as well), that she was involved in a personal



relationship with Mr. McCavitt. Immediately, what had been nobody's business
became everybody's business. BAnd, as it is no secret that is known by three, Mr.
McCavitt's relationship with Swiss Re came to an abrupt end.

Concededly, New York continues to adhere to the common-law rule of
employment- at-will. Major incursions, however, have been made into that hoary
doctrine, not the least of which is N.Y. Labor Law § 201-d, barring employers
from firing workers because of "legal recreational activities outside work hours,
off of [sic] the employer's premises and without use of the employer's equipment
or other property." Not especially enlightening is the statute's definition of
recreational activities as "any lawful, leisure-time activity ... which is
generally engaged in for recreational purposes, including, but not limited to
sports, games, hobbies, exercises, reading and the viewing of television, movies
and similar material."

Romance has a distinctly distinguished history of originating in office
contacts. It is one of the most cliched of movie plots--see notably the
Katharine Hepburn and Gig Young (or, if you prefer, Spencer Tracy) roles in the
holiday classic "Desk Set." . . .

I fully endorse the reasoning of Justice Paul J. Yesawich, a most learned
and distinguished member of the Appellate Division, Third Department, who wrote
in his dissent in Wal-Mart:

In my view, given the fact that the Legislature's primary intent in
enacting Labor Law § 201-d was to curtail employers' ability to
discriminate on the basis of activities that are pursued outside of work
hours, and that have no bearing on one's ability to perform one's job, and
concomitantly to guarantee employees a certain degree of freedom to
conduct their lives as they please during nonworking hours, the narrow
interpretation adopted by the majority is indefensible.

Nevertheless, I agree with my colleagues that we are bound by the majority
opinion in Wal-Mart.

If, when deciding to protect "recreational activities," the Legislature saw
fit to protect an employee's right to engage in such historically revered
activities as riding a motorcycle and hang-gliding, it certainly should have
extended protection to the pursuit of a romantic relationship with whomever an
employee chooses -- even a fellow, unmarried employee -- outside the office,
during non-working hours. This is compellingly so in today's society, where
ostracizing anyone associated with one's office from the acceptable dating pool
would doom the majority of the population to the life of a Trappist monk.

It is repugnant to our most basic ideals in a free society that an employer
can destroy an individual's livelihood on the basis of whom he is courting,
without first having to establish that the employee's relationship is adversely
affecting the employer's business interests. Lest our faith in this free society
be dampened, it is my sincerest hope that, if given the chance, the New York
Court of Appeals will find that the necessary protection lies within N.Y. Labor
Law § 201-d. If not, may the State Legislature amend the statute accordingly.
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